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Obviously  a  report  .  .  .  will  NOT  balance  the  budget,  cut  taxes,  or 
provide  more  support  for  schools;  but  it  can  raise  the  public  controversy 
over  these  subjects  to  a  more  intelligent  level.  It  can  provide  a  common 
factual  basis  for  the  thrashing  out  of  opposing  views  stemming  from  di- 
vergent political  philosophies.  It  can  help  to  limit  the  opportunities  for 
ambitious  politicians  to  create  myths  and  to  play  upon  ignorance  and 
prejudice.* 


•Roger  A.  Freeman,  "What  Price  State  Government?",  National  Tax  Journal,  Vol.  VI,  No.  1,  pp.  35-36. 

ii. 


To  Members  of  the  Thirty-seventh 
Legislative  Assembly 

This  is  the  second  General  Report  of  the  Montana  Legislative 
Council.  It  contains  a  review  of  the  procedures  and  organization  of 
the  Council  during  the  1959-1960  biennium  as  well  as  some  information 
on  the  details  of  the  Council's  operation. 

With  the  exception  of  the  findings  from  the  study  of  Justice  of 
the  Peace  courts,  which  appear  in  this  report,  the  findings  resulting 
from  the  Council's  major  studies  have  been  published  in  five  separate 
reports. 

About  thirty-four  bills  have  been  prepared  to  implement  the 
Council's  recommendations.  This  proposed  legislation  should  not  be 
given  more  or  less  weight  simply  because  it  is  proposed  by  the  Coun- 
cil; each  recommendation  should  be  critically  examined  and  stand  or 
fall  on  its  own  merits.  Included  with  these  bills  are  four  constitutional 
amendments.  Although  only  three  amendments  can  be  approved  by 
the  legislature  each  session,  the  Council  believes  that  all  four  proposed 
amendments  are  worthy  of  consideration  by  the  legislature.  Again, 
the  Council  only  asks  that  these  amendments  be  considered  along  with 
others  proposed  by  members  of  the  Legislative  Assembly. 

The  Council  believes  that  it  has  completed  a  successful  and  pro- 
ductive interim,  and  sincerely  hopes  that  its  efforts  have  produced 
results  which  will  be  helpful  to  the  37th  Legislative  Assembly. 

Respectfully   submitted. 


SENATOR  ROBERT  A.  DURKEE 

Chairman 
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Council  members  seated  left  to  right  around  table:  Senator  William  R.  Mackay,  Roscoe,  Carbon  County;  Representa- 
tive John  J.  Cavan,  Jr.,  Billings,  Yellowstone  County;  Representative  George  T.  Howard,  Missoula,  Missoula  County; 
Senator  Bertha  E.  Streeter,  Bigfork,  Lake  County;  Senator  William  T.  Mannix,  Deer  Lodge,  Powell  County;  Senator 
Robert  A.  Durkee,  Havre,  Hill  County;  Representative  Ted  Schwinden,  Wolf  Point,  Roosevelt  County;  Representa- 
tive P.  J.  Gilfeather,  Great  Falls,  Cascade  County;  Senator  Paul  Ringling,  Springdale,  Park  County;  Representative 
Fred  E.  Barrett,  Chester,  Liberty  County;  Representative  Norris  Nichols,  Stevensville,  Ravalli  County;  not  pictured. 
Senator  Arnold  Rieder,  Boulder,  Jefferson  County. 


Staff  members  standing:  Richard  B.  Roeder,  Research  Associate;  Eugene  C.  Tidball,  Executive  Director;  Vivian  Slet- 
ten.  Secretary;  Georgia  Morgan,  Clerk-Typist;  Alice  B.  Strain,  Stenographer;  not  pictured,  Robert  Tucker,  Attorney- 
Bill  Drafter. 
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GENERAL  REPORT 

COUNCIL  ORGANIZATION 

The  organizational  meeting  of  the  second  Legislative  Council  was  held  in  March  of 
1959  for  the  purpose  of  electing  officers.  On  April  20th  the  second  meeting  was  held  and 
the  Council  adopted  studies  which  were  to  form  the  major  part  of  its  activities  during 
the  following  months  of  the  interim.  It  was  at  this  meeting  that  subcommittees  were  ap- 
pointed.   Attendance  for  all  eighteen  interim  meetings  averaged  more  than  11  members. 

The  permanent  Council  staff  consists  of  the  executive  director,  a  research  associate,  a 
bill  drafter,  a  secretary  and  a  clerk  typist. 

Since  the  newly  appointed  Council  has  no  chairman  to  call  meetings,  the  initial  or- 
ganization of  the  Council  has  proven  awkward.  The  Council  suggests  that  each  house  in- 
clude in  their  rules  a  provision  that  the  Council  shall  meet  at  1  P.M.  on  the  60th  day  of 
the  session  and  elect  a  temporary  chairman  to  preside  over  the  organizational  meeting. 

COUNCIL  POLICY 

Release   of  Tentative   Reports 

During  the  interim,  the  Council  received  numerous  requests  from  the  press,  citizens 
and  legislators  for  advance  copies  of  tentative  reports  approved  by  the  Council  during  its 
monthly  meetings.  The  Council's  policy  has  always  been  to  hold  open  meetings  for  the 
public  and  press.  The  press  reports  the  substance  of  the  Council's  findings  which  are  re- 
viewed during  the  meetings  and  consequently,  stimulates  public  interest  in  the  reports. 
Most  research  organizations  would  not  follow  such  a  procedure  but  would  simply  pub- 
lish a  final  report  when  it  had  been  completed.  The  Council  believes  that  it  is  important 
to  hold  open  meetings  but  does  not  believe  that  it  should  be  obligated  to  release  its  re- 
ports prior  to  publication  simply  because  they  have  been  reviewed  by  the  press. 

The  final  published  reports  of  the  Council  usually  consist  of  a  number  of  chapters  that 
have  been  considered  piecemeal  by  the  Council  during  the  interim  but  which  are  not  in- 
tegrated until  just  prior  to  publication.  Consequently,  tentative  sections  of  a  report  are 
actually  material  "out  of  context".  Furthermore,  the  withdrawal  or  alteration  of  conclu- 
sions would  prove  problematic  if  the  report  had  been  widely  disseminated.  Finally,  the 
Council  staff  does  usually  not  edit  the  reports,  bring  statistical  material  up  to  date  and 
cross  reference  between  chapters  until  just  prior  to  publication. 

Because  the  Council  is  an  arm  of  the  legislative  assembly  and  responsible  only  to  the 
legislature,  it  has  established  a  policy  of  not  releasing  its  research  reports  until  they  are 
published  in  their  final  form  for  the  legislature. 

The  Role   of  the   Council 

During  the  1959-1960  interim,  most  of  the  subjects  considered  by  the  Council  were  as- 
signed by  the  36th  Legislative  Assembly.  In  the  past,  some  requests  for  study  or  assist- 
ance have  come,  not  from  legislators,  but  from  private  citizens  or  state  officials  of  the 
executive  department.  In  some  instances  the  Council  has  listened  to  statements,  or  dis- 
cussed problems  with  these  officials  and  citizens.  The  Council,  however,  was  not  created 
to  assist  executive  state  officials  or  representatives  of  private  organizations  with  their  leg- 
islative programs,  but  only  to  serve  the  Legislative  Assembly  and  its  individual  members. 
State  officials  and  private  organizations  favoring  new  legislation  have  adequate  resources 
to  conduct  research  and  prepare  legislation  in  their  special  areas  of  interest. 


The  Council  also  wishes  it  clearly  understood  that  it  does  not  intend  to  function  as  a 
"sounding  board"  or  screening  committee  for  legislation  that  private  citizens  or  executive 
agencies  intend  to  sponsor  in  future  legislative  sessions. 

Legislative  Assignments   to   the   Council 

The  1957  legislature  requested  the  first  Legislative  Council  to  conduct  one  study.  The 
1959  legislature  requested  six  studies.  Anticipating  an  even  greater  number  of  resolutions 
requesting  studies  during  the  1961-1962  interim,  the  Council  proposes  that  a  screening  sys- 
tem be  devised  so  all  such  resolutions  can  be  considered  simultaneously  by  both  houses  of 
the  legislature. 

Council  rules  provide  that  resolutions  of  the  legislature  have  priority  over  proposals 
by  individual  legislators.  The  Council  suggests  that  all  resolutions  requesting  studies  by 
the  Council  be  introduced  as  joint  resolutions.  This  would  afford  the  members  of  both 
houses  an  opportunity  to  approve  the  research  proposals  to  the  Council.  Moreover,  if  all 
such  resolutions  were  sent  to  single  committees  in  each  house  (after  possible  review  by 
other  committees)  it  would  be  possible  for  a  conference  committee  to  meet  and  assign  a 
priority  order  to  the  resolutions.  Near  the  end  of  the  session  the  conference  committee, 
with  legislative  leaders,  newly  appointed  Council  members  and  someone  from  the  Council 
staff  could  "boil  down"  the  resolutions  to  a  workable  assignment  for  the  Council,  perhaps 
combining  them  in  an  omnibus  resolution. 

COUNCIL  SERVICES 

Along  with  conducting  major  studies  in  areas  assigned  by  legislative  resolutions,  ini- 
tiated by  the  Council  itself,  or  requested  by  individual  legislators,  the  Council  offers  other 
services  to  the  legislature.  A  legislative  reference  library  containing  over  1000  books, 
pamphlets  and  reports  is  maintained  in  the  Council  offices.  Through  its  professional  staff 
the  Council  offers  a  "spot-research"  service  to  individual  legislators  throughout  the  inter- 
im as  well  as  during  legislative  sessions. 

During  the  1959  legislative  session,  the  Council  staff  drafted  175  bills  for  members  of 
the  legislature.    This  was  almost  one-quarter  of  all  the  bills  introduced  that  year. 

The  Thirty-sixth  Legislative  Assembly  approved  an  appropriation  to  the  Council  to 
hire  a  full  time  attorney  bill  drafter;  this  position  was  filled  in  July,  1960.  A  temporary 
bill  drafter  will  be  added  to  the  staff  during  the  1961  session.  Consequently,  it  should  be 
necessary  for  the  legislature  to  appoint  only  two  bill  drafters  for  this  session  instead  of  four 
as  in  previous  years.  If  the  legislature  desires,  the  Council  staff  could  provide  all  bill  draft- 
ing services  for  the  legislature  beginning  with  the  1963  session.  It  would  only  be  necessary 
to  add  one  more  temporary  drafter  to  its  staff  to  replace  the  two  remaining  law  clerks 
hired  by  the  legislature. 


The  Council  wishes  to  express  its  appreciation  to  the  departments  of  the  executive 
branch  of  government  for  their  willingness  to  provide  information  when  requested.  The 
friendly  and  cooperative  attitude  of  executive  departments  greatly  facilitated  the  Council's 
research  programs.  The  Council's  published  research  reports  dealing  with  specific  areas  of 
study  acknowledge  the  cooperation  of  the  departments  specifically  assisting  the  Council  in 
those  studies.  For  furnishing  general  advice  and  information  to  the  Council  staff,  the  Coun- 
cil extends  its  thanks  to  the  Governor,  Attorney  General,  Secretary  of  State  and  State  Con^ 
troUer. 


COUNCIL  SUBCOMMITTEES 

In  order  to  avoid  inflexibility  in  its  operations,  the  Council  again  created  no  standing 
subcommittees.  To  conduct  and  supervise  the  proposed  studies  listed  below,  and  to  pro- 
vide for  its  internal  government,  the  Council  created  the  following  temporary  subcommittees: 

TAXATION  STATE  LANDS  AND  INVESTMENTS 

Senator  Paul  T.  Ringling,  Chairman  Senator  Arnold  Rieder,  Chairman 

Senator  Bertha  E.  Streeter  Representative  Norris  Nichols 

Representative  John  J.  Cavan,  Jr.  Representative  P.  J.  Gilfeather 

Representative  Ted  Schwinden  Senator  Bertha  E.  Streeter 

Representative  P.  J.  Gilfeather  ^  „^^^^  .,„„.„  „„^^„^,,„„„ 

Representative  George  T.  Howard  LEGISLATIVE  PROCEDURES 

Representative  John  J.  Cavan,  Jr., 
Chairman 
GOVERNMENTAL  EFFICIENCY  Representative  Ted  Schwinden 

Representative  Norris  Nichols,  Chairman  Senator  Paul  T.  Ringling 

Senator  Arnold  Rieder  Senator  William  T.  J.  "Ted"  Mannix 

Senator  William  R.  Mackay 
Representative  Fred  E.  Barrett  BUDGET  ANALYSIS  &  FINANCE 

Senator  William  R.  Mackay,  Chairman 

Representative  Ted  Schwinden 
JUSTICES  OF  THE  PEACE  Representative  Fred  E.  Barrett 

Senator  Bertha  E.  Streeter,  Chairman  Representative  Norris  Nichols 

Representative  P.  J.  Gilfeather  Representative  Lloyd  Barnard* 

Senator  Kenneth  Cole* 
EDUCATION  Senator  William  A.  Groff* 

Representative  Clarence  Walton* 
Representative  Fred  E.  Barrett,  Chairman 

Representative  George  T.  Howard  RULES 

Representative  P.  J.  Gilfeather  Representative  George  T.  Howard 

Senator  Wm.  T.  J.  "Ted"  Mannix  Representative  Ted  Schwinden 

*Not  Council  members. 

PROPOSALS  ADOPTED  BY  COUNCIL 

Proposal  Date  of 

Number  Subject  of  Proposal  Proposal  Proposed  By 

1  Taxation  - 4/20/59  Senate  Resolution  No.  2 

2  Education  4/20/59  Representative  Fred  E.  Barrett 

3  State  Lands  &  Investments 4/20/59  House  Joint  Resolution  No.  9 

4  Justices  of  the  Peace  ..- 4/20/59  House  Resolution  No.  1 

5  Legislative  Procedures  - 4/20/59  House  Resolution  No.  16 

Senate  Resolution  No.  9 

6  Governmental  Efficiency  4/20/59      House  Resolution  No.  14 

Senate  Resolution  No.  7 

7  Budget  Analysis  &  Finance  4/20/59       Senator  William  R.  Mackay 

8  Williams'  Hearing 7/20/59       House  Resolution  No.  7 

Representative  John  Leuthold  and  Senator  A.  S.  Hagenston  also  submitted  proposals  to 
the  Council.  However,  primarily  because  of  the  crowded  agenda  already  adopted  by  the 
Council,  it  was  not  possible  to  adopt  these  proposals  for  study. 
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COUNCIL  PUBLICATIONS  TO  DATE 

1957-1958  Interim 

Legislative  Handbook 

Report  No.  L — Montana  State  Prison 

The  Administration  of  Higher  Education  in  Montana  (By  G.  Homer  Durham) 

General  Report  No.  1 

1959-1960  Interim 

The  State  Government  of  Montana   (Organization  Chart) 

Report  No.  2 — Legislative  Procedures 

Report  No.  3 — The  Organization  and  Administration  of  State  Government 

Report  No.  4 — State  Lands  and  Investments 

Report  No.  5 — Higher  Education 

Report  No.  6 — Property  Taxation  in  Montana 

General  Report  No.  2 

FINANCIAL  REPORT 
Though  December   1,    1960 

Items  Expenditures  Balance 

Staff  Salaries $  35,627.84 

Staff  Travel 1,369.10 

Council  Travel 11,468.17 

Office  Supplies  &  Expense 3,929.04 

Consultants'  and  Task  Force  Expense 678.92 

Capital  Expenditures 1,000.41 

Williams'  Hearing.... 5,316.59 

TOTAL $  59,390.07     $  40,609.93 

BUDGET 

December   1,   1960  to  June  30,    1961 

Staff  Salaries $  19,745.23 

Staff  Travel 500.00 

Council  Travel 1,900.00 

Office  Supplies  &  Expense 7,066.87 

Capital  Expenditures 200.00 

TOTAL $  29,412.10 

Actual  Expenditures  as  of  December  1,  1960 59,390.07 

TOTAL  Actual  Expenditures  Plus  Estimated  Expenditures $  88,802.17 

Total  Appropriation $100,000.00 

Less  Actual  and  Estimated  Expenditures 88,802.17 

Estimated  Reversion $  11,197.83 

The  Legislative  Council  will  again  request  a  biennial  appropriation  of  $100,000.  Detailed 
information  supporting  this  request  will  be  made  available  to  the  House  appropriations  and 
Senate  finance  and  claims  committees. 
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JUSTICE  OF  THE   PEACE  COURTS 

JUSTICE  OF  THE  PEACE  SUBCOMMITTEE 

Senator  Bertha  E.  Streeter,  Chairman 
Representative  P.  J.  Gilfeather 

JUSTICE  OF  THE  PEACE  TASK  FORCE 

Mr.  E.  E.  Collins,  Montana  Magistrates'  Association 

Mr.  Gene  Hamman,  Montana  Magistrates'  Association 

Mr.  John  E.  Grauman,  Montana  Magistrates'  Association 

Mr.  Paul  Keller,  Montana  Bar  Association  Committee  on 

Courts  of  First  Impression 

Hon.  John  B.  McClernan,  District  Judges'  Association 

Mr.  William  J.  Speare,  County  Attorneys'  Association 

Mr.  Ed  McCauley,  County  Commissioners'  Association 

House  Resolution  No.  1  directed  the  Montana  Legislative  Council  to  thoroughly  inves- 
tigate all  constitutional  and  statutory  provisions  of  the  state  of  Montana  relating  to  the 
qualifications  of  justices  of  the  peace.  While  the  language  of  the  resolution  is  limited  to  the 
particular  subject  of  qualifications  of  justices  of  the  peace,  the  Council  felt  that  a  general 
study  of  the  justice  court  system  was  necessary  before  the  specific  problem  of  qualifications 
could  be  approached. 

History   of   Justice   Courts 

The  office  of  justice  of  the  peace  is  an  ancient  one.  A  local  office  for  the  preservation 
of  the  peace  was  formed  in  1195  in  England,  and  knights  were  nominated  for  this  purpose. 
Later,  in  1327,  King  Edward  HI  by  statute  assigned  certain  prominent  men  in  each  county 
to  act  as  conservators  of  the  peace.  Justices  of  the  peace  were  appointed  by  the  king  and 
subject  to  the  control  of  his  council.  Their  primary  purpose  was  to  assist  with  administra- 
tion of  justice  in  minor  matters,  because  the  only  other  judicial  officers  —  the  king's  assize 
judges  —  were  not  always  immediately  available. 

Their  function  was  to  "keep  the  peace"  by  handling  minor  criminal  matters;  they  were 
not  given  civil  jurisdiction.  By  the  16th  century,  the  justice  of  the  peace  in  England  was 
assisted  by  the  "clerk  of  the  peace."  He  was  generally  a  lawyer,  and  he  advised  the  jus- 
tices on  matters  of  law  and  court  practice. 

The  office  of  justice  of  the  peace  was  established  in  America  by  the  English  colonists 
as  part  of  our  early  legal  system.  Justices  were  not  required  to  have  legal  training,  and 
they  were  appointed  by  the  governor.  Several  major  changes  developed,  however.  The 
American  justice  of  the  peace  gradually  acquired  limited  civil  jurisdiction — something  with- 
held from  the  English  justice  of  the  peace.  Also,  the  justice  of  the  peace  became  an  elected 
officer  in  America,  in  contrast  to  the  English  justice,  who  was  appointed  by  the  king. 


From  colonial  times  to  the  present  there  has  been  little  change  in  the  office— except 
in  those  states  which  have  reorganized  their  judicial  systems  in  recent  years.  Historically, 
the  justice  of  the  peace  holds  office  for  two  years.  Qualifications  are  few,  and  justices  are 
still  not  required  to  have  legal  training,  except  in  those  states  which  have  made  recent 
changes  following  studies  of  their  judicial  systems. 

Roscoe  Pound,  former  dean  of  the  Harvard  Law  School,  in  1926  described  justice  courts 
as  the  "worn  out  cog  in  the  wheel  of  our  judicial  machinery."  Since  then,  several  states 
have  changed  the  nature  of  the  justice  of  the  peace  court  through  legislation.  California  re- 
quires a  justice  in  the  larger  cities  to  be  a  lawyer.  Many  states  have  abolished  the  fee  system 
and  are  paying  salaries  to  fewer  justices  with  higher  qualifications.  Some  states  have  county 
courts. 

The  Montana  J.P. 

Article  VHI  of  the  Montana  Constitution  sets  out  the  following  restrictions  and  require- 
ments for  justice  courts: 

(1)  At  least  two  justices  of  the  peace  shall  be  elected  in  each  organized  township  of 
each  county. 

(2)  They  shall  hold  their  offices  for  the  term  of  two  years. 

(3)  They  shall  not  have  civil  jurisdiction  in  any  case  where  the  debt,  damage,  claim 
or  value  of  the  property  involved  exceeds  the  sum  of  $300. 

(4)  They  do  not  have  jurisdiction  in  any  case  involving  the  title  or  right  of  possession 
of  real  property,  cases  of  divorce,  annulment  of  marriage,  cases  in  equity,  nor  do  they 
have  power  to  issue  writs  of  habeas  corpus,  mandamus,  certiorari,  quo  warranto,  injunction, 
or  prohibition  or  the  power  of  naturalization.  They  have  no  jurisdiction  in  cases  of  felony 
except  as  examining  courts.  Criminal  cases  may  not  be  prosecuted  in  justice  courts  by 
indictment. 

(5)  They  have  jurisdiction  in  criminal  matters,  not  of  the  grade  of  felony,  as  may 
be  provided  by  law  and  also  have  concurrent  jurisdiction  with  the  district  courts  in  cases 
of  forcible  entry  and  unlawful  detainer. 

In  addition,  there  are  two  implied  requirements:  (1)  No  statutory  qualifications  may  be 
set  for  the  J.  P.,  because  none  are  listed  in  the  constitution,  (qualifications  are  set  for  other 
judicial  officers);  (2)  There  must  be  at  least  two  townships  in  each  county  because  the 
definition  of  a  township  is  a  "subdivision"  of  a  county.  Neither  of  these  implied  require- 
ments, however,  have  been  subjected  to  final  judicial  determination. 

Because  of  the  constitutional  requirements,  the  J.  P.  in  Montana  may  try  misdemeanor 
cases,  punishment  for  which  is  limited  as  to  amount  of  fine  and  term  of  imprisonment,  and 
he  is  a  committing  magistrate.  In  this  capacity  he  has  authority  to  issue  warrants  of  arrest, 
hold  preliminary  hearings,  discharge  the  accused,  or  remand  him  to  jail  and  fix  bail.  He 
also  has  civil  jurisdiction  limited  by  the  amount  of  money  claimed  or  the  monetary  value  of 
the  thing  in  controversy. 

The  history  of  the  J.  P.  in  Montana  can  be  traced  back  to  1864,  when  Congress  created 
the  territory  of  Montana  and  made  provision  for  justices  of  the  peace.  Upon  statehood  the 
Montana  constitution  retained  the  justice  courts  as  constitutional  courts.  In  1895  the  state 
legislature  substantially  remodeled  the  earlier  statutes  by  enacting  a  new  code.  With  re- 
spect to  the  proceedings  in  justice  courts,  the  1895  code  remains  basically  unchanged  today. 
Statutes  which  affect  the  justice  courts  are  scattered  throughout  the  Revised  Codes  of  Mon- 
tana, but  the  criminal  proceedings  are  controlled  mostly  by  chapter  100  of  the  criminal  code 
and  civil  proceedings  mainly  by  chapters  66  to  79  of  the  code  of  civil  procedures. 
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Advantages  of  Justice  Courts 

Justice  courts  were  established  in  America  to  provide  citizens  with  courts  near  their 
homes  for  handling  minor  criminal  matters  and  for  providing  an  inexpensive  and  speedy 
forum  for  settling  minor  civil  cases.  They  have  been  described  as  the  courts  for  "quick, 
cheap  justice."  They  also  have  been  defended  on  the  ground  that  they  dispose  of  cases  that 
would  otherwise  go  to  district  courts,  thus  preventing  the  cluttering  of  district  court  calen- 
dars, 

Disadvantages   of  Justice   Courts 

On  the  other  hand,  critics  of  the  J.  P.  courts  in  Montana  cite  many  deficiencies.  They 
include: 

(1)  Inadequate  Facilities.  In  all  but  a  few  of  the  larger  counties,  justices  are  furnished 
little  or  nothing  in  the  way  of  court  facilities.  Often  they  hold  court  in  their  homes,  on  their 
front  porches,  or  in  their  places  of  work.  An  instance  has  been  related  of  a  justice  of  the 
peace,  whose  full-time  vocation  was  that  of  auto  mechanic,  who  held  a  court  without  ever 
emerging  from  beneath  the  automobile  which  he  was  repairing.  Another  justice  is  alleged 
to  have  held  court  during  a  pause  in  plowing  his  field  without  ever  dismounting  from  his 
tractor.  Adequate  facilities  are  important  because  in  many  cases  a  justice  court  trial  will 
be  a  citizen's  first  experience  with  our  system  of  justice.  A  courtroom  retaining  the  dignity 
of  a  judicial  office  is  of  the  utmost  importance  to  foster  a  respect  of  the  law. 

(2)  Limited  Jurisdiction.  The  civil  jurisdiction  of  J.  P.  courts  is  presently  limited  to 
$300.  This  means  that  district  courts,  many  of  which  already  have  crowded  schedules,  are 
required  to  adjudicate  matters  in  which  the  amount  in  controversy  will  be  exceeded  by  the 
cost  to  the  taxpayer.  In  addition,  the  process  of  a  district  court  trial  is  more  complicated 
and  lengthy,  because  of  additional  legal  safeguards,  forcing  the  parties  involved  to  accept 
a  delay  in  final  adjudication.  Territorial  jurisdiction  is  limited  to  counties,  and  this  also  re- 
stricts the  effectiveness  of  a  J.  P.  court. 

(3)  Salaries.  Generally  speaking,  the  salaries  paid  the  justices  of  the  peace  in  Mon- 
tana are  too  low  to  attract  men  with  proper  qualifications.  Salaries  now  range  from  $2800  a 
year  in  townships  having  a  population  of  10,000  and  not  exceeding  15,000  persons  to  a  sal- 
ary of  $3600  a  year  in  townships  having  a  population  of  more  than  18,000  persons.  J.  P.'s 
in  townships  having  a  population  of  less  than  10,000,  however,  are  on  a  fee  basis  and  are 
allowed  to  retain  fees  as  their  compensation,  with  certain  limitations. 

(4)  Too  Many  Townships  and  J.  P.'s.  The  constitution  of  Montana  requires  that  there 
be  elected  in  each  organized  township  of  each  county  at  least  two  justices  of  the  peace. 
There  are  about  180  J.  P.'s  in  Montana  now — too  many  for  the  amount  of  business  normal- 
ly found  in  these  courts.  Complete  information  on  civil  cases  and  miscellaneous  criminal 
cases  has  not  been  gathered.  However,  the  amount  of  highway  and  fish  and  game  depart- 
ment violations  handled  by  each  justice  for  a  calendar  year  has  been  compiled.  Total  com- 
plaints filed  in  these  two  categories,  which  in  many  courts  would  account  for  a  major  part 
of  the  business,  vary  from  zero  to  more  than  $25,000.  In  many  cases  justices  have  been  to- 
tally inactive  or  the  activity  has  been  insignificant.  It  has  been  argued  that  many  J.  P.'s 
were  needed  in  frontier  days,  when  travel  was  slow,  but  this  need  has  vanished  in  days  of 
modern,  fast  transportation. 

(5)  Qualifications  Are  Too  Low.  In  Montana,  the  justice  of  the  peace  can  be  under  21, 
have  no  formal  education  and  could  actually  be  illiterate.  The  justice  of  the  peace  is  an 
office  established  by  the  constitution  of  Montana,  and  no  qualifications  are  set  for  this  of- 
fice in  regard  to  education,  age  or  experience. 


A  justice  of  the  peace  is  a  judicial  officer  and  part  of  the  judicial  department  of  the 
state  government.  Nevertheless,  the  only  qualifications  are  that  he  be  a  citizen  of  the  United 
States  and  a  resident  of  the  county  in  which  he  is  to  serve  for  one  year  next  preceding  his 
election.  It  is  not  necessary  that  he  reside  before  he  is  elected  in  the  township  in  which  his 
court  is  held,  although  he  must  reside  therein  after  his  election.  Before  entering  upon  his 
duties  as  a  justice  of  the  peace  he  must  execute  an  undertaking  to  the  state  in  the  penal 
sum  of  $2000  and  take  an  oath  of  office. 

Conclusions 

A  summary  of  criticisms  of  the  present  justice  system  in  Montana  are: 

( 1 )  Salary  and  qualifications  of  justices  are  both  too  low. 

(2)  Court  facilities  are  inadequate. 

(3)  There  are  too  many  townships  and,  consequently,  too  many  J.  P.'s. 

'    (4)     Jurisdiction  is  too  limited  both  as  to  territory  and  amount  of  money  in  controversy. 

Proposed   Changes   and   Constitutional   Blocks 

(1)  It  has  been  suggested  that  the  qualifications  be  increased  by  the  legislature.  This 
probably  cannot  be  done  under  the  present  Montana  constitution. 

(2)  It  has  been  suggested  that  the  legislature  reduce  townships  to  one  in  each  county 
in  order  to  reduce  the  number  of  J.  P.'s.  A  Montana  Supreme  Court  decision  indicates,  that 
this  cannot  be  done  under  the  Montana  constitution.  At  least  two  townships  and  therefore 
four  J.  P.'s  are  the  constitutional  minimum  in  each  county. 

(3)  It  has  been  suggested  that  facilities  be  improved.  This  may  be  done  by  the  legis- 
lature, but  it  appears  impractical  to  require  county  commissions  to  do  this,  except  in  the 
most  populated  townships,  because  of  the  expense  involved. 

(4)  It  has  been  suggested  that  the  J.  P.  be  given  more  jurisdiction  as  to  subject  mat- 
ter and  territory.   This  is  not  possible  without  amending  the  Montana  constitution. 

Recommendation 

Nearly  all  suggestions  for  correcting  present  inefficiencies  in  the  court  system  are 
blocked  by  the  present  requirements  of  the  Montana  constitution. 

The  only  practical  solution  is  to  amend  the  constitution  so  that  the  legislature  would 
have  the  power  in  future  years  to  expand  the  jurisdiction  of  the  J.  P.  courts,  set  minimum 
qualifications,  eliminate  unnecessary  J.  P.  courts  and  increase  the  compensation  of  J.  P.'s. 

The  Council,  therefore,  proposes  the  passage  of  an  amendment  to  delete  all  reference 
to  justice  courts  from  the  constitution.  This  amendment  would  not  abolish  J.  P.  Courts. 
Under  Section  93-101,  R.C.M.,  1947,  the  J.  P.'s  would  continue  to  be  in  operation  after  the 
amendment  were  approved.  But  the  legislature  in  future  years  would  be  able  to  make  de- 
sired changes  in  the  system — something  which  it  cannot  do  now.  The  Montana  Magistrates 
Association  approved  this  amendment  during  their  annual  meeting  in  Great  Falls,  Septem- 
ber 24,  1960. 

Also,  a  future  legislature  would  have  the  power  under  this  amendment  to  provide  for 
a  tax  court,  intermediate  appellate  courts  or  any  other  court  that  might  be  needed  at  a  fu- 
ture date  when  the  state  acquires  a  greater  population.  A  copy  of  the  amendment  appears 
in  "Appendix  A." 

8 


The  Council  acknowledges  the  assistance  of  the  Montana  Highway  Patrol  and  the  Fish 
and  Game  Commission  for  furnishing  extensive  data  on  Justice  court  fines. 

The  Council  is  especially  grateful  to  David  R.  Mason  and  Edward  L.  Kimball,  Profes- 
sor and  Assistant  Professor  of  Law,  Montana  State  University  for  preparing  the  excellent 
treatise,  Montana  Justices'  Courts — According  to  the  Law.  This  comprehensive  definition 
of  the  status,  powers  and  duties  of  Montana  Justices  of  the  Peace  proved  invaluable  to  the 
Council.  In  future  years,  when  statutes  affecting  Justice  courts  are  revised,  the  treatise 
will  provide  the  means  for  an  understanding  of  the  legal  status  quo. 

Finally,  the  Council  expresses  its  gratitude  to  the  members  of  the  Justice  of  the  Peace 
Taskforce  whose  collective  wisdom  and  experience  contributed  much  to  the  study. 


CONTINUITY    OF    GOVERNMENT 

The  constitutional  amendment  appearing  in  Appendix  B  would  empower  the  Legisla- 
ture to  enact  legislation  to  provide  for  the  continuity  of  governmental  operations  through- 
out the  state  in  periods  of  emergency  brought  on  by  enemy  attack  or  other  calamity.  The 
amendment  has  no  self-executing  provisions — subsequent  legislative  action  would  be  neces- 
sary. 

The  safest  means  of  providing  a  general  plan  for  maintaining  governmental  operations 
during  a  disruption  caused  by  an  enemy  attack  is  to  rely  on  the  inventiveness  and  sense  of 
responsibility  of  the  legislative  branch.  A  state  government  possesses  inherent  powers 
whereas  the  federal  government  is  one  of  limited  power.  If  Congress  were  immobilized,  the 
responsibility  to  regenerate  it  would  fall  on  the  state  legislatures. 

A  major  purpose  of  the  amendment  is  to  authorize  the  legislature  to  supply  the  man- 
power necessary  to  keep  the  governmental  machinery  in  operation.  It  specifically  grants  the 
power  to  establish,  by  legislation,  lines  of  succession  to  the  powers  and  duties  of  public  of- 
fices. The  power  is  broad  enough  to  be  applicable  to  legislative,  judicial,  executive  and  ad- 
ministrative offices.  Time  is  of  the  essence;  successon  must  be  prompt  and  as  nearly  auto- 
matic as  possible.  Interim  succession — not  to  the  office  itself,  but  to  its  powers  and  duties 
—would,  however,  be  temporary. 

The  grant  also  authorizes  the  adoption  of  other  measures  necessary  for  the  continuity  of 
operations.  Here  the  aim  is,  after  the  manner  of  the  "necessary  and  proper  clause"  of  the 
national  constitution,  to  equip  the  legislature  with  a  fair  range  of  power  in  the  choice  of 
means.  Flexibility  is  essential.  It  could  hardly  be  expected  that  the  machinery  of  govern- 
ment established  under  our  existing  constitution  would  be  geared  for  the  work  that  will 
have  to  be  done  in  meeting  an  emergency.  While  the  general  plan  of  government  will  be  re- 
stored as  soon  as  possible  after  the  attack,  in  the  meantime  some  modification  of  the  checks 
and  balances  involved  in  the  distribution  of  powers  among  the  three  coordinate  branches 
may  be  necessary.  It  may  well  be,  for  example,  that  the  legislature  will  want  to  delegate 
more  power  to  the  governor  than  is  normally  permissible  and  thus  bring  about  a  closer  and 
more  effective  cooperation  of  the  executive  and  legislative  branches  in  the  common  cause  of 
coping  with  the  emergency. 

However,  the  amendment  gives  no  blank  check  to  the  legislature,  but  provides  that  the 
laws  enacted  under  the  grant  of  power  shall  be  effective  only  during  the  emergency  that 
affects  a  particular  office  or  governmental  operation. 

The  limitations  of  the  Constitution  and  laws  of  the  United  States  are  unaffected  by 
changes  in  the  constitutions  of  the  states;  whatever  freedom  of  action  the  legislature  may 
have  under  the  proposed  amendment  in  dealing  with  governmental  machinery  and  opera- 
tions, the  Constitution  of  the  United  States  affords  protection  against  abridgment  of  the 
rights  of  individuals. 

Although  the  plan  would  permit  some  departure  from  the  normal  system  of  government, 
the  Council  feels  that  an  anticipated,  planned  form  of  emergency  civil  government  would  be 
far  more  desirable  than  martial  law,  perhaps  the  only  other  alternative. 

The  time  element  involved  in  the  passage  of  this  amendment  is  important.  If  it  is  ap- 
proved by  the  Thirty-seventh  Legislative  Assembly  it  still  cannot  become  effective  until 
November  of  1962. 
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REPORT    ON    THE    WILLIAMS    HEARING 

On  January  6,  1959,  the  Montana  House  of  Representatives  approved  a  motion  to  ap- 
point a  committee  "to  investigate  the  Montana  Highway  Department  to  determine  whether 
efficiency  is  practiced  by  this  department  in  its  engineers'  office  and  in  its  administration 
of  State  Highway  funds  and  to  initiate  any  legislation  that  might  be  necessary  to  correct 
any  evils  that  might  be  discovered  by  this  committee  in  this  investigation  .  .  ."  The  spe- 
cial committee  was  appointed  by  the  Speaker  of  the  House  on  the  following  day. 

On  February  11,  1959,  the  committee  received  testimony  from  Mr.  Horace  B.  Williams, 
who  was  then  Program  Engineer  for  the  Montana  Highway  Department. 

On  March  3,  1959,  the  House  of  Representatives  approved  House  Resolution  No.  7  which 
directed  the  Legislative  Council  "...  to  maintain  surveillance  upon  the  departments,  com- 
missions, boards  and  bureaus  of  the  State  Government  during  the  next  biennium  to  observe 
if  reprisal  is  taken  against  any  State  employee  supplying  this  assembly  or  any  of  its  mem- 
bers with  data  or  testimony  upon  the  operation  of  the  State  government  and  to  report  any 
such  reprisal  to  the  Thirty-seventh  Legislative  Assembly." 

On  June  16,  1959  the  Montana  Highway  Department  announced  that  the  position  of 
Program  Engineer,  then  held  by  Mr.  Williams  was  abolished  effective  July  1,  1959  and  that 
Mr.  Williams  was  to  assume  the  position  of  Maintenance  and  Space  Superintendent  on  that 
date. 

On  July  1,  1959  Mr.  Williams  was  notified  that  his  employment  with  the  Montana  High- 
way Department  was  terminated  effective  on  that  day. 

On  July  20,  1959  Mr.  Williams  informed  the  Legislative  Council  that,  in  his  opinion, 
his  "demotion  was  a  reprisal  against  him  because  of  the  testimony  he  gave  before  the  spe- 
cial committee  to  investigate  the  Highway  Commission  during  the  1959  legislative  session." 
On  this  same  day,  the  Legislative  Council  unanimously  agreed  to  conduct  a  hearing. 

At  10:00  o'clock  a.m.  on  October  26,  1959,  the  Montana  Legislative  Council  met  in  the 
House  of  Representatives  Chamber  in  the  state  capitol  at  Helena,  Montana  for  the  purpose 
of  hearing  evidence  to  be  presented  by  Mr.  Horace  B.  Williams  and  the  Highway  Depart- 
ment relative  to  Mr.  Williams'  charges  that  steps  in  reprisal  had  been  taken  against  him. 
The  hearing  continued  until  the  afternoon  of  Thursday,  October  29th. 

Copies  of  the  transcript  of  the  hearing  containing  1022  pages  and  over  four  million 
words  are  available  in  the  Council  office  for  loan  to  legislators. 

The  observations  and  conclusions  of  the  Council  follow: 

In  his  preliminary  pleadings  filed  with  the  Council  prior  to  the  hearing,  Mr.  Williams 
asserts  that  four  acts  of  reprisal  were  taken  against  him  for  his  testimony  before  the  spe- 
cial house  committee. 

1.  In  March  of  1959,  the  pay  check  of  Mr.  Williams  was  delayed; 

2.  In  the  month  of  April,  1959,  the  name  of  Horace  B.  Wilhams  was  omitted  from  the 
regular  payroll  of  the  Highway  Department  of  the  State  of  Montana; 

3.  In  June  of  1959,  Mr.  Williams  was  demoted  from  a  position  as  program  and  finance 
engineer  to  space  engineer  with  a  reduction  in  pay,  and 

4.  On  July  1,  1959,  Mr.  Williams  was  dismissed  from  the  service  of  the  Highway  De- 
partment upon  charges  of  insubordination. 
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These  four  charges  were  substantially  denied  as  being  taken  in  reprisal  against  Mr.  Wil- 
liams by  the  Highway  Department  and  upon  the  issues  thus  joined  the  matter  was  heard.  In 
this  report  the  charges  made  by  Mr.  Williams  are  considered  in  chronological  order  with  the 
exception  of  the  first  two  which  deal  with  the  same  subjects  and  are  therefore  considered 
together. 

Charges   One  and  Two 

There  is  no  controversy  in  the  evidence  as  revealed  by  the  transcript  that  Mr.  Williams' 
check  was  in  fact  delayed  in  March  of  1959  or  that  his  name  was  omitted  from  the  payroll 
in  the  month  of  April,  1959.  In  support  of  its  position  that  the  foregoing  facts  were  not 
steps  in  reprisal  against  Mr.  WilUams  and  could  be  explained,  the  Highway  Commission  in- 
troduced evidence  to  show  that  during  the  year  1958  Mr.  Williams  had  been  off  work  78 
working  days  due  to  illness  (see  transcript  Volume  5,  page  414).  Evidence  was  also  intro- 
duced to  show  that  in  January  of  1959  the  department  and  Mr.  Williams  agreed  that  al- 
though Mr.  Williams'  total  days  of  leave  in  1959  had  exceeded  the  maximum  allowable  un- 
der the  law,  that  Mr.  Williams  would  continue  to  receive  his  check  in  an  undiminished  sum 
and  all  of  his  sick  lea\-e  and  vacation  leave  for  the  year  1959  would  be  charged  against  the 
deficit  he  owed  to  the  state  upon  an  assumption  that  if  he  worked  each  day  of  the  year  it 
would  be  made  up  by  the  end  of  1959.  (See  transcript  Volume  8,  pages  729  and  730).  Fur- 
thermore, the  evidence  indicated  that  in  the  early  part  of  1959  Mr.  Williams  was  off  work 
several  times  due  to  deaths  in  the  family  and  likewise  was  on  half  days  because  of  his 
health  for  a  short  period  of  time  early  in  1959  which  cut  into  his  leave  time  due  in  1959. 
The  e\'idence  also  indicated  that  because  of  these  factors  it  was  decided  between  Mr.  Grein- 
er,  who  was  Mr.  Williams'  immediate  superior  and  Mr.  Quinnell,  the  chief  highway  engineer, 
that  the  matter  should  be  presented  to  the  commission  at  its  March  meeting.  Pursuant  to 
that  decision  Mr.  Williams'  check  was  delayed  until  the  afternoon  of  the  day  he  would  have 
received  the  check.  However,  the  testimony  developed  that  the  matter  was  not  presented  to 
the  commission  at  that  meeting.  (See  transcript  Volume  8,  pages  730  and  731.)  It  further 
appeared  from  the  evidence  that,  to  prevent  technical  difficulties  which  would  be  caused  by 
the  cancellation  of  a  warrant,  Mr.  Williams'  name  would  be  left  off  the  April  payroll  until 
the  matter  of  his  pay  was  presented  to  the  commission — if  they  acted  favorably  to  Mr.  Wil- 
liams the  warrant  would  be  "walked  through"  the  same  day  and  no  one  would  suffer  any 
difficulty.  The  evidence  was  presented  to  the  commission  at  their  April  meeting  and  the 
action  was  favorable  to  Mr.  Williams.  The  check  was  "walked  through"  on  that  day.  (See 
transcript  Volume  8,  pages  732  and  733.) 

Finding 

From  an  examination  of  the  transcript,  the  Council  feels  that  the  explanation  supplied 
by  the  highway  department  is  reasonable.  There  has  been  no  evidence  submitted  to  contra- 
dict it  and,  therefore,  the  Council  is  of  the  opinion  that  these  steps  were  not  in  reprisal  against 
Horace  Williams. 

Charge  Three 

The  third  charge  was  that  the  demotion  of  Horace  Williams  from  program  engineer  to 
space  engineer  in  June  of  1959  with  a  reduction  in  pay  was  a  step  in  reprisal  against  Mr. 
Williams.    The  facts  shown  by  the  hearing  are  as  follows: 

Mr.  Williams,  at  the  time  of  the  hearing,  had  been  employed  by  the  highway  depart- 
ment for  approximately  33  years  and  during  that  time  had  performed  various  functions 
within  the  highway  department.  For  a  period  of  about  20  years  up  until  the  summer  of 
1957  he  was  road  plans  engineer  for  the  department  with  responsibility  for  the  design  of  all 
of  the  highway  road  jobs.    (See  transcript  Volume  1,  pages  25  through  31.)    In  May  or  June 
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of  1957,  Mr.  Williams  and  one  Mr.  Parsons  met  with  the  highway  commission  at  one 
of  its  regular  meetings.  According  to  the  testimony  the  purpose  of  this  meeting  was  to  see 
what  could  be  done  to  speed  up  the  production  of  the  highway  department  against  all  de- 
mands made  upon  it  by  the  interstate  program.  (See  transcript  Volume  7,  pages  617  and 
618.)  The  evidence  indicates  that  at  that  meeting  the  members  of  the  highway  commission 
felt  that  Mr.  Williams'  attitude  was  such  that  he  should  not  continue  as  road  plans  engineer 
and  the  suggestion  was  made  that  Mr.  Williams  be  dismissed.  However,  the  evidence  indi- 
cates that  Mr.  Quinnell  opposed  the  commission's  suggestion  and  agreed  to  find  some  other 
position  in  which  Mr.  Williams  might  serve.  Thereafter  Mr.  Williams  was  transferred  to  a 
position  of  program  engineer  under  the  supervision  of  the  administration  engineer,  Mr. 
Greiner,  at  the  same  salary  that  he  had  been  receiving  as  road  plans  engineer.  Mr. 
Williams,  the  evidence  indicates,  continued  as  program  engineer  until  June  17,  1959  at 
which  time  he  was  transferred  from  program  engineer  to  space  engineer  with  a  reduction 
in  pay  of  approximately  $200.00  per  month. 

There  is  voluminous  testimony  in  the  transcript  dealing  with  the  performance  of  various 
functions  by  the  highway  department  and  the  performance  of  various  functions  within  the 
highway  department  by  Mr.  Williams,  most  of  which  is  irrelevant.  The  facts  and  circum- 
stances hereinafter  set  forth  are  those  which  the  Council  feels  are  relevant  to  the  issue  of 
whether  or  not  this  demotion  in  June  was  in  fact  a  measure  in  reprisal  against  Mr.  Wil- 
liams. 

In  their  defense  to  this  charge,  the  highway  department  and  commission  introduced  evi- 
dence and  exhibits  intending  to  show  that  this  change  in  Mr.  Williams'  employment  was 
brought  about  by  reason  of  a  survey  of  his  job  made  by  the  Ebasco  services  as  a  part  of 
an  over-all  survey  of  the  right-of-way  department  of  the  highway  department.  (See  Defend- 
ant's Exhibit  No.  24  at  page  943  of  the  transcript.)  This  survey  and  the  testimony  of  the 
Ebasco  representative,  Mr.  Neumayer,  concludes  that  the  services  being  performed  by  Mr. 
Williams  as  program  engineer  were  for  most  part  being  duplicated  by  other  departments  of 
the  highway  department  and  that  Mr.  Williams,  as  program  engineer,  was  performing  no 
useful  service  for  the  highway  department.  Mr.  Quinnell  further  testified  that,  in  considering 
where  to  put  Mr.  Williams,  he  had  consulted  with  several  people  including  Mr.  WiUiams' 
immediate  supervisor,  Mr.  Greiner,  and  with  the  representative  of  the  Ebasco  services.  He 
testified  that  he  had  requested  the  representative  of  the  Ebasco  services  to  suggest  in  his 
report  some  place  where  Mr.  Williams'  services  could  be  utilized.  The  position  of  space  en- 
gineer was  the  position  recommended  by  the  Ebasco  services  representative  after  his  study. 
(See  transcript  Volume  9,  pages  814  and  815.) 

The  evidence  also  shows  that  the  duplication  of  the  work  being  done  by  Mr.  Williams 
had  begun  in  the  early  spring,  February  or  March  of  1958,  or  over  a  year  prior  to  the  Ebas- 
co report.  (See  transcript  Volume  6,  pages  587  and  588.)  Likewise,  Mr.  Quinnell  admitted 
in  his  testimony  that  he  and  the  commission  were  aware  sometime  before  the  Ebasco  re- 
port that  Mr.  Williams  was  not  performing  a  useful  function  for  the  highway  department 
and  admitted  that  the  Ebasco  report  only  substantiated  what  they  already  knew.  (See  tran- 
script Volume  9,  page  805.) 

Furthermore,  in  his  testimony,  Mr.  Quinnell  admitted  that  at  the  time  of  the  change  in 
Mr.  Williams'  status  in  1957,  and  also  at  the  time  of  his  demotion  in  1959,  Mr.  Williams  was 
a  sick  man  and  because  of  his  health  was  unable  to  perform  the  duties  for  which  he  was 
being  paid.  With  relation  to  the  decrease  in  salary  occasioned  by  the  transfer  of  Mr.  Wil- 
liams from  program  engineer  to  space  engineer,  Mr.  Quinnell  testified,  "That  again  is  in  a 
certain  bracket.  We  would  figure  that  the  value  of  a  space  engineer's  job  would  fall  within 
a  certain  monetary  amount,  and  I  think  that  probably  the  monetary  amount  would  be  con- 
sidered and  then  the  P-rating  would  be  applied  to  that  monetary  amount."  (See  transcript, 
page  813.) 
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The  Council  also  feels  that  the  testimony  relating  to  pres§  releases,  which  were  asserted 
by  the  highway  commission  as  justification  for  Mr.  Williams'  ultimate  firing  but  not  as  jus- 
tification for  his  demotion,  have  some  bearing  upon  the  demotion  and  should  be  considered. 

Defendant's  Exhibit  No.  6,  appearing  in  the  transcript  at  page  392,  is  a  memorandum 
from  Fred  Quinnell,  Jr.,  State  Highway  Engineer,  to  A.  W.  Greiner,  Administrative  Engineer, 
dated  June  8,  1959,  and  reads  as  follows:  "Several  instances  have  been  called  to  my  atten- 
tion during  the  past  few  months  regarding  personnel  under  your  jurisdiction,  namely,  H.  B. 
Williams,  having  issued  information  to  the  press  without  prior  approval  of  the  department 
heads  involved.  Regulations  governing  release  of  news  items  have  been  clearly  set  forth  in 
a  memorandum  wherein  it  is  stated  that  no  news  is  to  be  released  except  through  the  pub- 
lic information  section  or  my  office.  Williams'  action  is  a  definite  infringement  of  regula- 
tions and  will  not  be  tolerated  in  the  future.    Please  advise  him  accordingly." 

It  is  to  be  noted  that  this  memorandum  was  issued  on  June  8th,  approximately  ten 
days  prior  to  Mr.  Williams'  demotion. 

In  commenting  upon  Defendant's  Exhibit  No.  6,  Mr.  Quinnell  testified  that  for  several 
months  the  highway  department  had  been  plagued  with  information  that  had  been  going 
out  which  was  causing  confusion  in  the  minds  of  the  people  of  the  state  and  that  it  was 
the  opinion  of  Mr.  Quinnell  and  several  others  whom  he  had  asked  who  were  unidentified 
that  this  information  was  coming  from  Mr.  Williams.  However,  Mr.  Quinnell  could  not  recall 
any  specific  press  releases  nor  any  evidence  that  their  suspicions  were  true.  (See  transcript 
Volume  8,  pages  781,  782  and  783.)  The  transcript  further  reveals  that,  insofar  as  evidence 
presented  at  this  hearing  was  concerned,  Mr.  Williams  had  issued  only  two  press  releases 
pertinent  to  this  hearing,  both  of  which  were  issued  after  June  8,  1959,  namely  on  June  30, 
1959  and  July  1,  1959. 

Further,  as  appears  at  pages  849-850  of  the  transcript,  Mr.  Quinnell  was  asked  on  redi- 
rect examination  whether  or  not  the  fact  that  Mr.  Williams,  in  Mr.  Quinnell's  opinion,  had 
volunteered  information  at  the  special  Legislative  Committee  hearing,  had  led  Mr.  Quinnell 
to  believe  that  Mr.  Williams  was  the  one  who  leaked  the  information  which  embarrassed 
the  Highway  Commission.   Mr.  Quinnell  answered  "yes". 

Finding 

The  evidence  presented  by  the  highway  commission  to  show  that  Mr.  Williams'  trans- 
fer from  program  engineer  to  space  engineer  was  occasioned  by  the  Ebasco  report  finding 
that  Mr.  Williams,  in  his  position  as  program  engineer,  was  not  performing  any  useful  serv- 
ice for  the  highway  department,  is  diminished  by  the  admission  of  Mr.  Quinnell  that  he  and 
the  highway  commission  knew  of  this  fact  long  prior  to  the  receipt  of  the  Ebasco  services 
report.  Secondly,  the  explanation  offered  by  the  highway  department  for  the  decrease  in 
salary  suffered  by  Mr.  Williams  as  a  result  of  his  demotion  in  June  of  1959  is  likewise  di- 
minished by  evidence  showing  that  Mr.  Quinnell  and  the  highway  commission  knew  at  the 
time  Mr.  Williams  was  changed  from  road  plans  engineer  to  program  engineer  in  1957,  that 
Mr.  Williams  was  unable  to  perform  the  services  which  his  salary  warranted,  but  none- 
theless transferred  him  to  the  position  of  program  engineer  at  the  same  salary.  Thirdly,  al- 
though the  matter  of  information  leakage  and  press  releases  were  not  cited  by  the  depart- 
ment as  a  reason  for  Mr.  Williams'  demotion,  it  is  significant  that  the  transfer  of  Mr.  Wil- 
liams from  the  position  of  program  engineer,  where  he  was  concerned  with  the  books  and 
records  and  finances  of  the  highway  department  to  the  position  of  space  engineer,  one  in 
which  he  would  no  longer  be  concerned  with  such  records,  would  have  the  effect  of  remov- 
ing him  from  a  position  from  which  he  might  leak  such  information. 

The  explanation  of  the  highway  department  for  this  demotion  is  not  entirely  borne  out 
out  by  the  facts.  While  it  is  not  clear  that  this  demotion  was  prompted  by  a  desire  upon 
the  part  of  the  highway  department  or  commission  to  take  measures  in  reprisal  against  Mr. 

16 


Williams  for  his  testimony,  the  evidence  indicates  a  distinct  probability  that  Mr.  Williams 
was  demoted  in  order  to  remove  him  from  an  area  in  which  he  might  embarrass  the  high- 
way department.  In  all  probability  the  suspicions  that  Mr.  Williams  was  leaking  informa- 
tion to  outsiders  during  the  spring  of  1959  (which  the  highway  department  and  commission 
were  unable  to  substantiate  at  this  hearing)  resulted  from  the  fact  that  Mr.  Williams  testi- 
fied before  the  House  Investigating  Committee.  In  that  sense  his  testimony  before  the  House 
Investigating  Committee  may  have  been  a  causative  factor  which,  taken  together  with  other 
things,  led  to  Mr.  Williams'  demotion  in  June  of  1959. 

The  Council  established  the  following  standards  by  which  to  judge  this  conflicting  evi- 
dence. 

1.  The  protection  of  the  rights  of  an  employee  who  is  called  upon  to  testify  before  a 
legislative  committee  is  of  paramount  interest  to  sound  government. 

2.  On  the  other  hand,  testifying  before  a  legislative  committee,  investigative  or  other- 
wise, should  not  in  itself  grant  an  employee  immunity  from  disciplinary  action  because  of 
misconduct  subsequent  to  his  testimony. 

3.  Lastly,  in  viewing  the  employee-employer  relationship  between  an  employee  who 
has  testified  before  a  legislative  investigating  committee  or  other  legislative  committee,  and 
the  department  by  which  he  is  employed  subsequent  to  such  testimony,  the  department 
should  be  held  to  the  highest  standards  of  conduct.  Because  of  their  advantage  by  way  of 
power,  authority  and  records,  the  department  should  be  able  to  fully  explain  and  justify 
their  treatment  of  an  employee  subsequent  to  his  giving  testimony  before  an  investigating 
committee. 

Applying  these  standards  to  the  evidence  surrounding  Mr.  Williams'  demotion  in  June 
of  1959,  the  Council  found  that  the  highway  department  and  commission  have  not  ade- 
quately explained  and  justified  their  action  in  demoting  Mr.  Williams  and  therefore  should 
be  considered  to  have  acted,  in  some  measure  at  least,  in  reprisal  against  Mr.  Williams  for 
his  testimony  before  the  Legislative  Investigating   Committee. 

Charge  Four 

The  fourth  and  last  charge  made  by  Mr.  Williams  is  that  his  discharge  from  the  high- 
way department  service  on  July  1,  1959  was  in  reprisal  for  his  testimony  before  the  House 
Investigating  Committee  in  February  of  1959.  In  defense  of  this  charge,  the  highway  de- 
partment and  commission  have  asserted  that  Mr.  Williams'  firing  was  justified  upon  the 
grounds  that  he  was  insubordinate  in  releasing  certain  press  releases  on  June  30,  1959  and 
July  1,  1959  in  violation  of  department  directive. 

All  of  the  testimony  in  the  transcript  concerning  the  issuance  of  these  press  releases  is 
not  reviewed  here.  A  large  portion  of  that  testimony  dealt  with  the  truth  or  falsity  of  the 
press  releases,  a  factor  which  does  not  have  to  be  considered  in  arriving  at  a  decision  on 
the  issue. 

It  appears  from  the  testimony  that  in  the  latter  part  of  June,  after  Mr.  Williams  had 
been  advised  of  his  transfer  from  program  engineer  to  space  engineer,  he  reviewed  the  rec- 
ords concerning  a  certain  project  just  west  of  Glendive  and  found  that  the  right-of-way  cost 
on  that  project  had  increased  from  $18,000  to  $375,000.  He  also  checked  the  status  of  the  va- 
rious financial  districts  in  the  state  and  discovered  that,  with  the  contract  lettings  which 
were  held  by  the  highway  department  on  June  17,  1959,  some  of  these  financial  districts 
would  be  in  the  red.  The  testimony  shows  that  he  prepared  press  releases  concerning  these 
two  matters  and  that  he  took  them  to  Mr.  George  Sime,  the  public  relations  officer  for  the 
highway  department,  and  advised  him  that  he  wished  to  release  them  to  the  press.    He  was 
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advised  by  Mr.  Sime  to  wait  for  a  while  since  Mr.  Sime  then  had  a  conference  with  the 
highway  engineer,  Mr.  Quinnell  and  that  subsequent  to  his  meeting  with  Mr.  Quinnell,  he, 
Mr.  Sime,  would  accompany  Mr.  Williams.  It  also  shows  in  the  testimony  that  Mr.  Sime  ad- 
vised Mr.  Williams  at  that  time  that  he  did  not  have  a  car.  Mr.  Williams  stated  that  he 
would  go  home  and  get  his.  The  evidence  shows  that  Mr.  Sime  did  have  his  meeting  with 
Mr.  Quinnell  and  that  he  advised  Mr.  Quinnell  that  Mr.  Williams  wanted  to  make  a  press  re- 
lease but  did  not  advise  him  of  its  contents  and  Mr.  Quinnell  directed  Mr.  Sime  to  go  with 
Mr.  Williams.  The  evidence  further  shows  that  Mr.  Williams,  returning  from  home  with  his 
automobile,  and  not  finding  Mr.  Sime  waiting,  proceeded  by  himself  to  issue  the  press  re- 
leases.   On  the  following  day  he  was  fired. 

Finding 

The  ultimate  issue  to  be  determined  by  the  Council  in  regard  to  this  fourth  charge  is 
whether  or  not  the  firing  of  Mr.  Williams  on  July  29th  was  caused  in  some  degree  by  his 
testimony  before  the  House  Investigating  Committee  in  February  of  1959.  It  is  the  feeling 
of  the  Council  that  neither  the  truth  or  falsity  of  the  press  releases  nor  the  circum- 
stances of  their  release  establishes  that  Mr.  Williams'  discharge  was  so  caused.  On  the  con- 
trary, from  an  examination  of  the  record,  the  Council  finds  that  the  highway  department 
and  commission  genuinely  felt  that  Mr.  Williams  had  disobeyed  their  directives  and  for  that 
reason  he  was  discharged. 

The  Council  believes  that  an  examination  of  the  transcript  reveals  that  over  the  years, 
with  the  exception  of  the  demotion,  the  highway  commission  and  department  have  treated 
Mr.  Williams  with  fairness  and  consideration. 
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Appendix    A 

BILL    NO 


INTRODUCED   BY. 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  SUBMIT  TO  THE  QUALIFIED  ELEC- 
TORS OF  MONTANA  AN  AMENDMENT  TO  THE  CONSTITUTION  OF  MONTANA  TO 
ELIMINATE  THE  CONSTITUTIONAL  STATUS  OF  JUSTICE  OF  THE  PEACE  COURTS, 
POLICE  COURTS  AND  MUNICIPAL  COURTS  BY  DELETING  CERTAIN  SPECIFIC 
REFERENCES  TO  SUCH  COURTS  IN  THE  CONSTITUTION  BY  AMENDING  SECTIONS 
8  AND  23,  ARTICLE  III  AND  SECTIONS  1  AND  34,  ARTICLE  VIII  AND  BY  REPEAL- 
ING SECTIONS  20,  21,  22,  23  AND  24,  ARTICLE  VIII." 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.  Section  8,  article  III  of  the  constitution  of  the  state  of  Montana  is  amended 
to  read  as  follows: 

"Section  8.  Criminal  offenses  (matter  deleted)  shall,  in  all  courts  inferior  to  the  dis- 
trict court,  be  prosecuted  by  complaint.  All  criminal  actions  in  the  district  court,  except 
those  on  appeal,  shall  be  prosecuted  by  information,  after  examination  and  commitment  by 
a  magistrate,  or  after  leave  granted  by  the  court,  or  shall  be  prosecuted  by  indictment  with- 
out such  examination  or  commitment,  or  without  such  leave  of  the  court.  A  grand  jury  shall 
consist  of  seven  persons,  of  whom  five  must  concur  to  find  an  indictment. 

A  grand  jury  shall  only  be  drawn  and  summoned  when  the  district  judge  shall,  in  his 
discretion,  consider  it  necessary,  and  shall  so  order." 

Section  2.  Section  23,  article  III  of  the  constitution  of  the  state  of  Montana  is  amended 
to  read  as  follows: 

"Section  23.  The  right  of  trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate,  but 
in  all  civil  cases  and  in  all  criminal  cases  not  amounting  to  felony,  upon  default  of  appear- 
ance, or  by  consent  of  the  parties  expressed  in  such  manner  as  the  law  may  prescribe,  a 
trial  by  jury  may  be  waived,  or  a  trial  had  by  any  less  number  of  jurors  than  the  number 
provided  by  law.  (matter  deleted)  In  all  civil  actions  and  in  all  criminal  cases  not  amount- 
ing to  felony,  two-thirds  in  number  of  the  jury  may  render  a  verdict,  and  such  verdict  so 
rendered  shall  have  the  same  force  and  effect  as  if  all  such  jury  concurred  therein." 

Section  3.  Section  1,  article  VIII  of  the  constitution  of  the  state  of  Montana  is  amend- 
ed to  read  as  follows: 

"Section  1.  The  judicial  power  of  the  state  shall  be  vested  in  the  senate  sitting  as  a 
court  of  impeachment,  in  a  supreme  court,  district  courts,  (matter  deleted)  and  such  other 
(matter  deleted)  courts  as  the  legislative  assembly  may  establish   (matter  deleted)." 

Section  4.  Section  34,  article  VIII  of  the  constitution  of  the  state  of  Montana  is  amend- 
ed to  read  as  follows: 

"Section  34.  Vacancies  in  the  office  of  justice  of  the  supreme  court,  or  judge  of  the  dis- 
trict court,  or  clerk  of  the  supreme  court,  shall  be  filled  by  appointment,  by  the  governor 
of  the  state,  and  vacancies  in  the  offices  of  county  attorney,  and  clerk  of  the  district  court, 
(matter  deleted)  shall  be  filled  by  appointment,  by  the  board  of  county  commissioners  of 
the  county  where  such  vacancy  occurs.    A  person  appointed  to  fill  any  such  vacancy  shall 
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hold  his  office  until  the  next  general  election  and  until  his  successor  is  elected  and  quali- 
fied. A  person  elected  to  fill  a  vacancy  shall  hold  office  until  the  expiration  of  the  term  for 
which  the  person  he  succeeds  was  elected." 

Section  5.  Sections  20,  21,  22,  23,  and  24,  article  VIII  of  the  constitution  of  the  state  of 
Montana  are  repealed. 

Section  6.  When  this  amendment  is  submitted  to  the  electors  of  the  state  of  Montana 
as  provided  by  law  there  shall  be  printed  on  the  ballot  the  full  title  and  the  first  five  sec- 
tions of  this  act  and  the  following  words: 

"I    I    For  the  above  amendment  and  repeal. 
I    I    Against  the  above  amendment  and  repeal." 
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Appendix     B 

BILL  NO _. 

INTRODUCED   BY ...._._ 


A  BILL  FOR  AN  ACT  ENTITLED:  "AN  ACT  TO  SUBMIT  TO  THE  QUALIFIED  ELEC- 
TORS OF  MONTANA  AN  AMENDMENT  TO  THE  CONSTITUTION  OF  MONTANA  BY 
ADDING  A  NEW  SECTION  TO  PROVIDE  FOR  THE  CONTINUITY  OF  STATE  AND 
LOCAL  GOVERNMENTS  IN  A  PERIOD  OF  EMERGENCY  CAUSED  BY  ENEMY  AT- 
TACK OR  OTHER  CALAMITY,  NOTWITHSTANDING  OTHER  CONSTITUTIONAL  PRO- 
VISIONS." 

BE  IT  ENACTED  BY  THE  LEGISLATIVE  ASSEMBLY  OF  THE  STATE  OF  MONTANA: 

Section  1.  The  legislative  assembly  in  order  to  insure  continuity  of  state  and  local  gov- 
ernmental operations  in  a  period  of  emergency  resulting  from  a  disaster  caused  by  enemy 
attack  or  other  calamity,  may  enact  laws: 

( 1 )  To  provide  for  prompt  and  temporary  succession  to  the  powers  and  duties  of  elected 
and  appointed  public  officers  who  are  killed  or  incapacitated. 

(2)  To  adopt  other  measures  that  may  be  necessary  to  insure  the  continuity  of  govern- 
mental operations. 

Such  laws  shall  be  effective  only  during  the  emergency  that  affects  a  particular  office 
or  governmental  operation,  and  such  laws  may  deviate  from  other  provisions  of  the  Mon- 
tana constitution,  including  but  not  limited  to  the  following  sections: 

(1)  Section  3,  article  X,  seat  of  state  government. 

(2)  Section  2,  article  XVI,  seat  of  county  governments. 

(3)  Section  16,  article  VII,  succession  to  governor. 

(4)  Section  4,  article  XVI,  vacancy  on  board  of  county  commissioners. 

( 5 )  Section  6,  article  XVI,  other  vacancies  in  county  government. 

(6)  Section  45,  article  V,  vacancies  in  legislative  assembly. 

(7)  Section  11,  article  VII,  special  legislative  sessions. 

(8)  Section  5,  article  V,  length  of  legislative  session. 

(9)  Section  10,  article  V,  quorum  to  do  business  in  each  house. 

(10)  Section  6,  article  XIX,  location  of  county  offices. 

(11)  Section  1,  article  VII,  duties  of  executive  officers  of  state. 

(12)  Section  7,  article  VII,  appointments  by  governor. 

Section  2.  When  this  amendment  is  submitted  to  the  electors  of  the  state  of  Montana 
as  provided  by  law,  there  shall  be  printed  on  the  ballot  the  full  title  and  the  first  section 
of  this  act  and  the  following  words: 

"I    I    For  the  above  amendment. 

I    I    Against  the  above  amendment." 
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